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DETAILED ACTION 
Specification 

1 . The substitute abstract filed December 12, 2009 has been entered. 

Claim Rejections - 35 USC § 103 

2. The text of those sections of Title 35, U.S. Code not included in this action can be found 

in a prior Office action. 

3. Claims 1, 3-7, and 18-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Peters et al. WIPO Publication WO 00/72692 Al, in view of Henningfield et al. US Patent 
6790288 B2 and McCarthy et al. US Patent 5350590. 

a. Referring to claims 1 and 18, Peters disclose a method for producing whey 
powder, comprising the steps of: 

Providing a whey concentrate containing lactose with a dry matter content of at 
least 45% (Peters; page 3, line 33). 

Peters disclose heating the whey concentrate containing lactose to a temperature 
of at least 85 °C and maintaining the whey concentrate at said temperature (Peters; page 
7, line 30). 

Peters disclose crystallizing lactose (Peters; page 8, line 3). 

Peters disclose using a Spin Flash dryer wherein the process of finely dispersing 
the whey concentrate and drying the finely dispersed whey concentrate to form a whey 
powder with sufficient free moisture for reciystallization (Peters; page 13, line 7-8 and 
page 14, line 4-6).The steps b) and c) are preformed in the Spin Flash dryer as the instant 
claim 9 recites. 
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Peters disclose a process wherein the heating step takes place rapidly (Peters; 
page 7, line 1-5), however, Peters is silent about heating for a period between 0.25 minute 
and 5 minutes. Henningfield discloses the concentrate from the heating step having a 
residence time of approximately 4 minutes in a heating device (Henningfield; column 7, 
line 14-20). McCarthy discloses a concentrate containing crystallized lactose, being 
heated to about 93 °C for about 1 minute (McCarthy; column 15, line 55). Based on the 
secondary references, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made, in rapid heating of dairy product, to include the heating 
period such as in the instant claim. One would have been motivated to do so to prevent 
large aggregates from forming during heat treatment (McCarthy; column 16, line 68). 
b. Referring to claims 3-5 and 19-20, Peters disclose heating the whey concentrate 
containing lactose to a temperature of at least 90 °C and maintaining the whey 
concenfrate at said temperature (Peters; page 6, line 23 and page 7, line 30). Peters 
disclose a process wherein the heating step takes place rapidly (Peters; page 7, line 1-5), 
however, Peters is silent to heating for a period of between 0.25 minute and 5 minutes. 

Henningfield disclose the concenfrate from the heating step having a residence 
time of approximately 4 minutes in the heating device (Henningfield; column 7, line 14- 
20). McCarthy discloses a concenfrate containing crystallized lactose, being heated to 
about 93 "C for about 1 minute (McCarthy; column 15, line 55). Based on the secondary 
references, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made, in rapid heating of dairy product, to include the heating period such 
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as in the instant claim. One would have been motivated to do so to prevent large 
aggregates from forming during heat treatment (McCarthy; column 16, line 68). 

c. Referring to claim 6, Peters disclose prior to step b) a dry matter content of at 
least 55% is created in the whey concentrate (Peters; page 7, line 36-38). 

d. Referring to claim 7, Peters disclose the whey concentrate is a concentrate of 
whey permeate (Peters; page 8, line 6-7). 

4. Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over Peters et al. US 
Publication WO 00/72692 Al, Henningfield et al. US Patent 6790288 B2, McCarthy et al. 
US Patent 5350590 and in view of Peebles et al. US Patent 2,088,608. 

e. Referring to claim 2, Peters disclose the method wherein at the end of the spray- 
drying step, the moisture in the dry powder (Karl Fisher) is about 1-5%. 

However, Peter does not explicitly disclose a limitation on the moisture of the dry 
powder as recited in the instant claim wherein "the free moisture content is between 8% 
and 13%". Henningfield disclose a free-moisture in the crystal slurry being reduced to 
2% in the spray-drying step (Henningfield; column 7, line 49). Peebles disclosure recites 
having a "typical instance where the free moisture content of the spray dried material 
about 12 to 14%" (Peebles; page 2, column 1, line 43-45). 

Regarding the spray drying step taking place in Peters, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to include 
the moisture range of the secondary references to get product as dried as possible. One 
would have been motivated to do so to prevent wetness and tacky character of the 
material (Peebles; page 2, colimm 2, line 67-68). 
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5. Claims 8-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Peters et al. 
US PubUcation WO 00/72692 Al, Henningfield et al. US Patent 6790288 B2, McCarthy et 
al. US Patent 5350590 in view of Peebles et al. US Patent 2088608 and Keller US patent 
7241465 B2 . 

f. Referring to claim 8, Peters disclose the method wherein fine particles which 
originate from the drying step are entrained with the drying gas (Peters; figure 2, #17), 
however, Peter does not explicitly disclose the gas filtered with the aid of a filter. 

Peebles discloses delivering the suspension of the drying gas to a separator i.e. 

filter of the bag type (Peebles; page 3, column 2, line 5-15). Keller US patent 7241465 

B2 teaches the process of spray drying highly concentrate lactose wherein the disclosure 

recites in column 14, line 31-40: 

In the preferred embodiment shown in FIG. 1, exhaust 
air comes out of the top of the dryer 24 through exhaust 
air outlet lines 37a and 37b which feed into a baghouse 38. 
Also, in an alternative embodiment (not shown) , a single 
outlet line will feed into the baghouse 38. The exhaust 
air contains fines, which are generated in the dryer 24, 
24'. The exhaust air is drawn into the baghouse 38 by a 
blower 40, which draws air through the baghouse 38 and 
exhausts the air. 

Based on the secondary references, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to modify Peters to filter the entrained 

gas as a way to recover the fine particles in the gas. One would have been motivated to 
do so to suitably separate the finished product from the exhaust (Keller; column 14, line 
53-56). 

g. Referring to claim 9, Peters et al. teaches: 
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(1) The method of claim 1 , wherein steps c) and d) are carried out by 

means of a spray-drying process, in which the whey concentrate is 

atomized in a drying chamber and drying gas is passed through the 

atomized whey concentrate, with the spray-dried whey concentrate being 

collected as a powder and the drying gas being discharged via a drying gas 

outlet (Peters et al.; page 13, line 7-20 and figure 2, #17). 

h. Referring to claim 10, Peters fail to explicitly disclose the method wherein 

auxiliary gas is fed to the discharged drying gas in a quantity and at a temperature and 

relative atmospheric humidity which are such that the combination of the discharged 

drying gas with entrained fine particles and the supplied auxiliary gas is outside the range 

in which the entrained fine particles are sticky. 

Peebles discloses delivering the suspension of the drying gas to a separator i.e. 

filter of the bag type (Peebles; page 3, column 2, line 5-15) wherein the spray drying 

apparatus comprising one or more conduits that communicate with the chamber for the 

introduction of hot air or the like and conduits that enable the withdrawal of exhaust near 

the upper portion of the chamber (Peebles; page 2, column 2, line 15-20). The drying gas 

temperature and other factors are carefully controlled to produce less moisture in the final 

product (Peebles; page 2, column 2, line 1-5). 

Keller US patent 7241465 B2 teaches the process of spray drying highly 

concentrate lactose wherein the disclosure recites in column 14, line 31-57: 

In the preferred embodiment shown in 
FIG. 1, exhaust air comes out of the top of 
the dryer 24 through exhaust air outlet 
lines 37a and 37b which feed into a baghouse 
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38. Also, in an alternative embodiment (not 
shown) , a single outlet line will feed into 
the baghouse 38. The exhaust air contains 
fines, which are generated in the dryer 24, 
24'. The exhaust air is drawn into the 
baghouse 38 by a blower 40, which draws air 
through the baghouse 38 and exhausts the 
air. The fines in the exhaust air from the 
dryer 24 are collected in the baghouse and 
redirected back into the dryer 24 through an 
inlet line 42 through which ambient air or, 
alternately, dehumidified ambient air is 
blown by a further blower 44. 

In the processing system 2 shown in 
FIG. 1 dried HLAF solids are discharged from 
the dryer through an outlet line 52 
interconnected to a line 54, which passes to 
a cooling tube 56 and is fed into a baghouse 
58 via a feed line 57. In the initial 
system shown in FIG. 1, the baghouses will 
have membrane coated bags, preferably Gore- 
Tex.RTM. or comparable membrane coated 

bags. The air streams coming from the dryer 
24 through the various lines 52, 54 and 57 
are all drawn by a further blower 60. 



Regarding the discharged drying gas of Peters, it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to include an auxiliary gas 

conduits of the secondary references to entrain the fine particles in the gas. One would 
have been motivated to do so to increase the collection of fine particles in the entrained 
air (Keller; column 14, line 53-56). 

i. Referring to claim 1 1 , Peters disclose the method wherein dry particles are fed to 
the discharged dry gas (Peters; figure 2, #17). 
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j. Referring to claim 12, Peters disclose the method wherein the auxiliary gas and/or 
the dry particles are fed to an inlet, located in the vicinity of a drying chamber, of the 
drying gas discharge (Peters; figure 2, #12 and #17). 

Response to Arguments 
Applicant's arguments with respect to claims 9-10 have been considered but are moot in view of 
the new ground(s) of rejection. 

On pages 9-14, Applicant argues that Peters' liquid product dry solid content of at least 
40% is further concentrated to a large solid concentration as possible, wherein subsequently the 
concentration is later crystallized. Peters heating step is above the crystallization temperature and 
the crystallization of lactose occurs after the transfer of liquid into a flash separator. Whereas, 
Henningfield heating step is below the crystallization temperature of the liquid, wherein, the 
method permits simultaneous concentrating and crystallization. 

In response to applicant's arguments against the references individually, one cannot show 
nonobviousness by attacking references individually where the rejections are based on 
combinations of references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re 
Merck & Co., 800 F.2d 1091,231 USPQ 375 (Fed. Cir.1986). For example, applicant argues that 
Peters and Henningfield do not teach the same heating and that Peters does not teach the claimed 
product. These arguments are not convincing as the rejections were made over a combination of 
references and not over one of the cited references alone. 

Also, Peters disclose the process of fiirther concentrating the liquid and subsequently 
crystallizing the lactose which is the same process. Applicant specifications disclose the same on 
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page 9, line 5-15. In reference to arguments on page 11, the prior art teaches the steps of a), b), c) 
and d) of Applicant claim 1 . There is not a clear patentable distinction between the prior art and 
Applicant claims. 

Peters, disclose that the liquid in the heating steps are in the range of 65-90 °C (page 7, 
line 30) and is "transferred directly to a buffer tank for crystallization" (page 8, line9). Thus after 
concentration the liquid whey concentration is subjected to crystaUization (page 9, line 33). 

Henningfield's disclosure recites in column 3, line 30-32, "progressive heating at a 
temperature above 40 °C, but below the maximum temperature for crystallization of a-lactose 
monohydratc from the liquid." Therefore this includes that the heating of aqueous solutions can 
reach up to the maximum temperature of 93.5 T (Henningfield; column 1, line 25). 
Henningfield provides explicit, analogous, teaching where the concentrate from the heating step 
has a residence time of approximately 4 minutes (Henningfield; column 7, line 14-20). Thus, 
Henningfield is able to provide a non-caking and free-fiowing product (Henningfield; column 6, 
line 54-55). 

Applicant argues Peters teaches above the crystallization point and Henningfield teach 
below the crystallization point. However as described above, it is clear the references range 
during the heating step overlap and therefore one skilled in the art would have motivation to 
apply the teachings of Henningfield to Peters method. 

On page 15, AppUcant argues that the references Peters, Henningfield and Peebles 
rejections are irrelevant due to the arguments presented above. 
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In response to applicant's argument, the rejection made in view of Peters, Henningfield 
and Peebles are valid as disclose above in response to arguments presented and are not 
withdrawn. 

On page 15, Applicant argues that Peters temperature range is neither disclosed nor 
suggested as in the instant claims. Peters avoid the range because of Maillard reaction and 
teaches away from such high temperatures. 

In response to applicant's argument, the reference of Peters disclose a heating step 
wherein the temperature is at least 90 °C (Peters; page 6, line 23 and page 7, line 30). As such, all 
the disclosures in a reference must be evaluated for what they fairly teach one of ordinary skill in 
the art even though the art teachings relied upon are phrased in terms of a non-preferred 
embodiment or even as being unsatisfactory for the intended purpose. In re Boe, 148 USPQ 507 
(CCPA 1966); In re Smith. 65 USPQ 167 (CCPA 1945); In re Nehrenberg. 126 USPQ 383 
(CCPA 1960); In re Watanabe, 137 USPQ 350 (CCPA 1963). 

Any inquiry concerning this conmiunication or earlier conmiunications from the 
examiner should be directed to DALILA TOUS SAINT whose telephone number is (571)270- 
7088. The examiner can normally be reached on Monday - Friday, 8:00 a.m. - 5:00 p.m., EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carol Chancy can be reached on (571)272-1284. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained trom the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/C. SAYALA/ 

Primary Examiner, Art Unit 1794 
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